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Trinko:

“Mere acquisition of monopoly power, and the
concomitant charging of monopoly prices, 1s not only not
unlawful; 1t 1s an important element of the free market
system. The opportunity to charge monopoly prices- at
least for a short period- 1s what attracts 'business acumen’
in the first place; 1t induces risk taking that produces
innovation and economic growth.”
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Padilla and O’Donogue: “there is simply no reliable way of
approximating a "reliable" profit, in particular if this involves an
analysis of 1tems such as the intangible value of assets and any
opportunity cost.

Whish: "There are persuasive arguments against direct control
of prices under competition law.*

OECD: ‘interventions by competition authorities to deal with
[excessive prices] directly are considered controversial at best.’
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Furse: "there are significant problems 1n applying [the
prohibition]... Neither the EC Commission nor the
European Court of Justice, or the relevant UK
authorities, has provided a robust working method for
determining when a price 1s to be held excessive.*

Korah: worrying and disturbing...

Bellamy and Child: “Decisions by the Commission
and national courts demonstrate the considerable
difficulties of establishing this abuse”

Monti: There 1s no workable policy to 1dentify and
penalize excessive pricing"

Furse: “It 1s difficult to find any unequivocal support
of the policy of dealing with excessive pricing under
competition law 1n the literature.”
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EU cases

CASE

PRICE DIFFERENTIALS

PRICE ALLOWED

Sirena

“Particularly high”

Not determined

Deutsche Grammophon

“particularly marked difference”

Not determined

General Motors

40 times actual costs

Comm.: 8 times actual costs
ECJ: not determined

United Brands

Up to and over 100% price margins

Comm.: Price decrease of 15%
ECJ: not determined

British Leyland

Over 500% price differences

Price decrease of 66%

Ahmed Saeed

"excessively high"

Not determined

SACEM

Several times higher

Not determined

Bodson

Prices of others “markedly lower”

Not determined

ITT Promedia (Comm.)

Margins over 900%

Price decrease of 90%

Deutsche Telecom
(Comm.)

100% differences

Price decrease of 38% and 78%
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Gal, Abuse of Dominance- Exploitative Abuses

In Handbook of European Competition

Law- Substantive Aspects
Edgar Elgar, 2013
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